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Claims 5,6,7,9,12,17,18,25,28,29,32,33,34,37,38,39,42,43,44 and 45 are 
rejected under 35 U.S.C. 112, second paragraph, as being indefinite for failing to 
particularly point out and distinctly claim the subject matter which applicant regards as 
the invention. 

Claim 5 is vague and indefinite. Does applicant intend for a Markush group or the 
protein includes all the proteins recited? The claim as written is confusing. 
Claim 6 has the same problem as claim 5; if the protein already comprises wheat gluten 
and corn zein; it is not clear what is intended by the phrase " mixtures thereof. Also, 
the use of mixtures as plural is confusing because what other mixtures can there be? 
In claim 7, the phrase " the food product' is unclear because it is not known what food 
product the claim is referring to. 

Claim 9 is vague and indefinite. The claims recites " the cooked cereal dough product 

in the form of a cooked cereal dough"; the product is already in the form of a cooked 

cereal dough. It is not clear what is intended by this language. 

Claim 12 is vague and indefinite; the claim depends from claim 2 and further limits the 

inulin; however, claim 2 does not recite inulin as one of the fiber. Also, the specification 

discloses that inulin is a soluble fiber and claim 2 recites insoluble fiber. 

Claim 17 has the same problem as claim 6. 

Claim 18 is vague and indefinite; there seems to be a typographical error because the 

claim does not recite the claim from which it is depended from. 

Claims 25, 28 and 29 have the same problem as claim 18. 

In claim 32, it is not clear what is intended by the feature in parentheses. 
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Claim 33 is vague and indefinite because the claim is a method claim; but , it is 
depended from claim 17 which is a product claim. 

Claim 34 is vague and indefinite. It is not clear how the claim further limits the claims it 
depends from because the moisture content is out of the range claimed in both the 
method and the product. 

In claim 37, the phrase " R-T-E cereal composition" is unclear because it is not known 
what RTE composition the claim is referring to. Also, the claim is a method claim , but it 
is depended from a product claim. It is not clear what is intended. 
Claim 38 has the same problem as claim 37. 

Claim 39 is vague and indefinite because claim 33 does not contain step B; thus, it is 
not known what step B the claim is referring to. 

Claim 42 is vague and indefinite; it is not known what applicant is trying to claim 
because claim 20 does not recite any B-2 fructofuransose. Also, claim 20 is a product 
claim and claim 42 is a method claim. 
Claim 43 has the same problem as claim 42. 

Claim 44 is vague and indefinite because claim 19 does not have step D because it is a 
product claim; thus, it is not known what step d the claim is referring to. It is also 
unclear how the claim further limit claim 19. 
Claim 45 has the same problem as claim 1 8. 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is hot identically disclosed or described as set 
forth in section 1 02 of this title, If the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
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invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 

USPQ 459 (1966), that are applied for establishing a background for determining 

obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

Claims 1-11,14-25,28-30,37,38, 43-48 are rejected under 35 U.S.C. 103(a)as 
being unpatentable over Ringe ( 5024996) in view of Sander. 

Ringe discloses a cooked cereal dough and a method of preparing ready to eat 
cereals from the dough. The cereal contains at least 3g/oz-6g/oz of soluble fiber. The 
dough comprises about 20-80% of starchy cereal component, 10-25% soluble fiber, 
and insoluble fiber. The ratio of soluble to insoluble is .5 to 3:1 . The source of insoluble 
fiber is selected from wheat bran, corn bran, rice bran etc.. The dough can also 
comprise .1-10% supplemental fiber such as carboxymethyl cellulose and .1-30% 
sugar. The fat content of the dough is less than 10% and is preferably free of externally 
applied fat or oil. The dough further comprises adjuvant materials such as high potency 
sweetener, about .1-2% salt and malt flavor. The cooked has a moisture content of 20- 
50%. The dough is formed into pellets which are partially dried and can then be flaked. 
The pieces are dried . The flakes can be toasted and partially puffed. The flakes can 
be sugar coated and/or topically vitamin fortified. The pieces have a water activities 
from about .1-20 reflecting moisture contents ranging from about 1-3%. The flakes 
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have thickness of .018-.022 inch, (see col. 3 lines 43-53, col. 5 lines 15-55, col. 61 ines 
3-54, columns 7-8 and the examples. 

Ringe does not disclose adding protein in the amount and the type of protein 
claimed, the particle sizes of the fiber, puffing by frying, adding protein after cooking and 
the high potency sweetener as claimed. 

Sander discloses a high protein cereal. The cereal has a minimum protein of 
20%. The protein sources include soy protein, corn zein, protein from any recognized 
cereal sources and mixtures thereof. ( see col. 2 lines 43-50) 

It would have been obvious to one skilled in the art to add protein to the Ringe 
cereal as taught by Sander to make a high protein cereal to enhance the nutritional 
profile of the product. It would have been obvious to add protein in the amount taught 
by Sander or less depending on the nutrition desired. The proper amount can readily 
be determined through routine experimentation to obtain the most optimum product with 
respect to taste and nutrition. It would also have been obvious to add the protein after 
cooking depending on the nature wanted in the protein. If it is desired that the protein 
not be denatured, then it would have been obvious to add it after cooking. The type of 
protein selected would have been an obvious matter of preference depending on the 
taste, flavor and concentration of protein desired. It would have been obvious to one 
skilled in the art to determine the appropriate fiber size to give optimum texture. The 
size selected is an effective-result variable which would have within the determination of 
one in the art. It would have been obvious to use high potency sweetener to reduce the 
caloric content of the product. All the sweetener claimed are well known, it would have 
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been obvious to one skilled in the art to select any known high potency sweetener. It 
would have been obvious to one skilled in the art to make puffed cereal because it is a 
well-known form of cereal product. Puffing by frying is well known in the art. 

Claims 12-13,26-27,31-36, 39-42 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Ringe in view of Sander as applied to claims 1-1 1 ,14-25,28-30,37,38, 
43-48 above, and further in view of van Lengerich et al. 

Ringe does not disclose adding inulin, adding inulin in the sugar coating and the 
amount of inulin in the coating. 

Van Lengerich et al disclose cereal products containing inulin as the soluble 
fiber; the inulin can be incorporated into the dough and topically applied. The inulin 
provides fiber fortified cereal with taste and texture that are indistinguishable from 
cereal without fiber. The inulin forms a clear, almost undectectable coating; thus, it is 
especially suitable for topical coating. ( see col. 2 lines 40-62, col. 4 lines 29-31) 

Ringe teaches adding soluble fiber; it would have been obvious to select inulin as 
the soluble fiber for the benefits taught by van Lengerich et al. It would also have been 
obvious to add inulin in the topical coating the advantage taught by van Lengerich. The 
amount used depends on the fiber content wanted and can readily be determined by 
one skilled in the art. Since inulin does not require cooking, it would have been obvious 
to add the fiber at any stage in the process; this is a matter of preference and is well 
within the determination of one skilled in the art. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Lien T. Tran whose telephone number is 571-272-1408. 
The examiner can normally be reached on Tuesday, Thursday-Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Cano Milton can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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